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Comments on Scottish Government Response to Petition 1390: Neil Kay  

 
I am pleased to enclose my comments on the Scottish Government response to my Petition 1390. 

The Scottish Government responded in detail, and I have dealt with each of the substantive 

points they raise.  

 

There is nothing added by Scottish Government which in any way would make me wish to 

modify or withdraw the Petition in its entirety or in part. On the contrary, as I argue in the 

enclosed comments, the response by Scottish Government actually serves to strengthen rather 

than weaken my arguments, and I hope the interchange will be helpful in further informing the 

Committee on the need for the action recommended in the Petition. 

 

I understand the Petition is scheduled to be heard again by the Committee 6
th

 September. I fully 

accept and respect that it is for the Committee to decide at their discretion who is to appear 

before it, but if it would be thought helpful, I would be very pleased to have the opportunity to 

make a brief statement before it at that meeting.   I am content with my comments being 

published by the Committee.  

 

When I framed the Petition, the action I originally would have hoped the Committee would take 

would have been to refer the Petition for consideration by the former Transport, Infrastructure 

and Climate Change Committee, and I would hope this be considered now with respect to its 

successor committee in the transport area which I believe would be the Infrastructure and Capital 

Investment Committee. 

 

I will refer to the comments by Scottish Government officials as the “Response”. I will deal with 

their points in the order they were made in the Response.  

 

1. Public Service Contracts (PSC) and Public Service Obligations (PSO): I argued in my 

petition “Permanent officials are not the appropriate group to deal adequately with the issues 

that are the subject of this petition” and that Ministers had not been provided with adequate 

advice and expertise in issues relating to the governance of this essential service under EC law. 

Usefully, the officials’ own Response in Paras 1-4 helps make that point strongly for me.  In Para 

1 of the Response it is stated: “A definitive answer in relation to the imposition of PSOs and 

PSCs in subsidised ferry services is provided in response to S2W-28960 which is available on 

the Scottish Parliament website. The Scottish Government consider this to be a comprehensive 

response that requires no further clarification here”.  On the contrary, not only does this invite 

clarification, S2W-28960 (November 2006) is directly contradicted by what is then stated in 

Response Para 4. Answer S2W-28960 is actually based on a misinterpretation of the Maritime 

Cabotage Regulation. S2W-28960 states that the Regulation “clearly states that public service 

obligations and public service contracts are alternatives” and states “the principle that imposing 

obligations by way of regulation (i.e. proceeding via a Public Service Obligation) and laying the 

obligations down by way of public service contracts are alternative, not complementary, routes”. 

 



S2W-28960 got very confused talking about different types of public service obligation (with or 

without their small capitals or big capitals). In fact “public service obligation” has a narrow, 

specific and well-defined role and purpose in the Maritime Cabotage Regulation and State aid 

law, and even where CalMac and Northlink services are awarded by public service contracts, the 

Regulation makes it clear this has to be accompanied by well defined public service obligations 

to justify compensation (subsidy). In such cases “public service obligations” and “public service 

contracts” are complementary, not alternatives. Who says? The Response itself says this in Para 

4 citing Commission comments on “the relevant public service obligations within the Northern 

Isles 2002-2006 and 2006-2012 contracts and the ongoing Clyde and Hebrides contract”. In 

short, the Commission was talking about need for relevant public service obligations associated 

with the public service contract and as complementary to the contract, not alternatives.  

 

Why does this matter?  It matters for two very important reasons.  First, it was such failure to 

understand and apply the basics of EC law here that led to the event noted in Para 3 in the 

Response:  “On 16 April 2008 the Commission decided to initiate a formal investigation 

procedure in respect of support for ferry services in Scotland”.  The Response does not reference 

that Decision by the Commission, but I will. Here are extracts from that Decision (my apologies 

for the length of the extracts but I think it makes an important point)    

 

“the Commission doubts whether the public service obligations imposed on CalMac were clearly 

defined …  capital grants and loans have been linked to the purchase of new vessels but do not 

seem to have been linked to the execution of the public service obligations …. in the absence of a 

clear definition of the relevant public service obligations it is difficult to identify the relevant 

costs to be compensated” (para 108) …“the Commission requests the UK authorities to provide 

further complementary information to enable it to assess: firstly, whether the public service 

obligations are sufficiently clearly defined in the 2007 contract or otherwise (para 110) ….“as 

regards the 2006 contract with NorthLink 2,  the Commission requests the UK authorities to 

provide further complementary information to enable it to assess: firstly, whether the public 

service obligations are sufficiently clearly defined in the 2006 contract (para 115) …. In 

addition, with respect to CalMac, the Commission doubts whether the public service obligations 

were precisely defined prior to the award of a public service contract in 2007 (para 122) …. the 

Commission does not have information establishing that the payments preliminary characterised 

as aid to CalMac until the 2007 contract in fact corresponded to public service obligations (para 

126) … the Commission has doubts as to whether, through the combination of the Undertaking 

and the ex ante approbation of the service characteristics, CalMac has been entrusted with 

sufficiently clearly defined public service obligations (para 128) … the Commission has not been 

provided by the UK authorities with evidence documenting how the system of entrustment was 

thus functioning, and cannot conclude on the presence of a sufficiently clear act of entrustment 

of public service obligations (para 129)…. Commission does not have a clear picture of the 

public service obligations entrusted to CalMac, let alone of the costs incurred as a result of such 

obligations (para 133). (Official Journal of the European Union 23
rd

, May 2008 http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:126:0016:0042:EN:PDF)  

S2W-28960 could be said to symbolise why the Commission investigated.  It is not surprising if 

the Commission could not find “sufficiently clearly defined public service obligations” in the 

contracts if officials advising ministers had said it was not necessary to put them in there in the 

first place. I have no direct information on how officials responded to the comments by the 
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Commission, but it must have prompted a considerable amount of effort to identify and justify 

aspects associated with the public service contracts that could have been (albeit retrospectively) 

seen as public service obligations.  On the final Commission Decision not to investigate further, 

this could be discussed separately; here I would just note the Commission would have been fully 

aware of the implications of a negative State aid Decision that bankrupted CalMac/Northlink.   

The second reason why the above is important is Para 1 of the Response where it affirms: “The 

Scottish Government considers (S2W-28960) to be a comprehensive response that requires no 

further clarification here”. This suggests they have learned nothing about the inadequacy of their 

advice in 2006 as represented by S2W-28960.  This should be of extreme public and policy 

concern given the imminent Northlink (2012) and CalMac (2013) contracts. 

 

2. Operator of last resort: Operator of Last Resort is standard practice in other UK essential 

services subject to competitive tendering, but not in Scottish ferry services, The Response does 

not explain why Scottish ferry services are unique in these respects. If such issues could be dealt 

with simply by “careful management and monitoring of the operator's performance and  … 

resolution procedures” and “a Parent Company Guarantee” (Response Paras 6 and 7) you could 

be sure we would have such simple devices adopted UK-wide in other essential services subject 

to competitive tendering. If officials argue that it is the rest of UK essential services that are out 

of step, and not the governance of Scottish ferry services, then that would be a proposition that I 

would like to see tested by the Independent Expert Group that is the subject of my petition.    

 

3. Independent ferry Regulator: Paras 8-10 inclusive are statements of fact, none of which 

conflict with the points I make in this connection in my petition, though the point regarding the 

Regulator almost certainly needing Westminster primary legislation (Response Para 9) seems to 

put the cart before the horse, since this would presumably be contingent on how the role and 

responsibilities of the Regulator are specified.  I would however point out that while a Regulator 

would be necessary, this in itself would not be sufficient.  Just appointing a Regulator without a 

clear idea of how and what they would regulate would be like appointing an umpire without 

giving them a rule book.  It is the contents of (and options for) the governance rule book that an 

Independent Expert Group could advise on, as set out in my Petition.       

 

4. The Altmark Decision: Paras 11-13 in the Response are statements of fact and there is no 

dispute here with them but they ignore the point made in the Petition. For example, Para 13 in 

the Response says: “In its Decision in relation to Scottish Ferry Services, the Commission was 

unable to establish with certainty whether the Altmark criteria had been met”.  

 

It was not surprising that the Commission could not establish if the Altmark criteria had been 

met since (as I note in my Petition) the Executive had earlier dismissed proposals by me and 

others based on Altmark by commenting that “the Altmark criteria are not applicable to ferry 

services which fall within the scope of the Maritime Cabotage Regulation”.  If, as with public 

service obligations, you publicly state that Altmark is not relevant to Northlink and Calmac 

contracts, you should not be surprised when the Commission opens up an investigation into these 

same contracts. This again must have prompted much effort by officials to retrospectively claim 

compliance with law they had said was not relevant here (presumably compliance by accident 

rather than design).  Again, there is no real evidence that lessons needed have been learned here.  

Indeed, the recently announced plan to split up the Northern Isles routes for the 2012 tender is 



testimony to the inability or unwillingness to learn from their spectacular and repeated failures in 

single route tendering, such as Campbeltown-Ballycastle and Gourock-Dunoon down the years.  

    

5. Developing a solution: Paras 15-17 inclusive in the Response do not deal with the points I 

made about the failures of the Ferries Review process.  I welcome the Response citing me and 

the public meeting (23
rd

 August 2010) I attended as part of this process (Response Para 19) 

because the local paper also mentioned this particular meeting and cited “civil servants who had 

refused to address questions on Dunoon-Gourock - infuriated members of the public”, with a 

comment from one attendee: “it was just a box-ticking exercise” (http://www.dunoon-

observer.com/index.php/news/past-stories-covered-in-cowal-and-argyll/1033-inexcusable).  

 

The statement in the Response in Para 17 that “Our view is that we should not rely on a small 

number of experts to make decisions about the way forward for ferries” again shows no lessons 

have been learned. No-one is asking an Independent Expert Group make decisions, instead their 

Terms of Reference should ask them to make informed recommendations. We are not asking the 

Government to rely on a “small number of experts”, the point is that Government and Parliament 

has so far not been given the basic input and advice they need from experts in the regulatory 

governance of essential services under competitive tendering and subject to EU law.  

 

Lastly, there is no conflict between the Petition and the covering letter to the Response which 

states: “it is the Scottish Government's intention to issue a draft Ferries Plan, for further 

consultation before the end of 2011”. One of the first tasks the Independent Expert Group could 

be asked to undertake would be a critical audit of this draft Ferries Plan. 

Neil Kay August 2011 
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